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DECISION AND ORDER

On October 28, 1982, this matter came on for oral argument on the
operator's motion for summary decision and the Secretary's opposition
thereto.

The motion was supported by a deposition of the charging inspector
in which he testified he did not believe the conditions cited in his
107(a)-104(a) Order-Citation constituted either (1) an imminent danger
or (2) a violation of 30 C.F.R. 75.308 of the mandatory safety standards. I/

The Secretary opposed the* challenge to the validity of the order on
the ground that a 1.5% accumulation of methane constitutes per se an
imminent danger.  Pittsburgh Coal Company, 2 IBMA 277 (1973); Eastern
Associated Coal Corp., 3 IBMA 60, 62 (1974).  These holdings were, in

jV  The inspector testified he issued the order,and citation because he
received the following written instructions from his superior on March 10,
1982, the day before the order-citation issued:

Dean:

In event of methane in excess of 1.5% or more you must issue
107(a) imminent danger, whether they find it or you.

You must also use the section number 75.308.  State in body
of notice the circumstances: In other words management was aware of
condition and took appropriate action by withdrawing miners and
pulling the power.

There will be no penalty assessed if operator does what he
is supposed to do.

Paulners  (including
